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Sport is an integral industry of contemporary socio-economic development, a 
part of social cultural diversity and mankind's pursuit of their own development. 
Along with wide-acceptance of Olympic movement and exchanges the global sports 
culture, competitive sport which is regarded as the cornerstone of sports is playing an 
increasingly role in our society. The unique charm of competitive sports makes it 
become the jewel of sport. However, just owe to these advantages makes it prone to 
bring about injures. Athletes, who are in the pursuit of higher, stronger, faster, will 
inevitably have friction and conflict with each other, even cause the physical and 
mental damages. Therefore, how to protect these athletes who attribute all their lives 
to athletics training and contest and even sacrifice their lives deserves our concern. 
This text divides into three parts researching on competitive sports tort apart from 
foreword and conclusion. 
The first chapter chiefly concerns on the definition of and the constituents of 
competitive sports tort. Basing on clarifying the competitive sports into professional 
competitive sports, recreational competitive sports and school competitive sports, the 
thesis analyses the characteristics of competitive sports and accordingly the 
establishment of competitive sports. 
The second chapter discusses the defense of competitive sports tort. This chapter 
analyses the issue both in the light of civil law and criminal law. In the light of 
criminal law, the violence in the competitive sports law justify itself according to 
social moral interests equality theory which request concerning social public interest 
with regard to competitive sports violence. As to civil law, defense of competitive 
sports tort is based on the participant’s free will. So the participant should apply 
assumption of risk or consent to infringement to some extent. 
The third chapter discusses the key elements in identifying competitive sports─
fault. Fault exists to a various extent. And when we identify competitive sports tort, 
we have to take the public interests into consideration on the basis of different 
function of competitive sports. Therefore, different fault found should apply 
respectively in professional, recreational and school competitive sports tort and 
identification may restore to sports rules as a reference.  
 













目   录 
 
 
目   录 
 
引 言 ········································································································· 1 
第一章  竞技体育侵权行为概述·························································· 3 
第一节  体育分类······························································································ 3 
一、竞技体育 ···························································································· 3 
二、社会体育 ···························································································· 4 
三、学校体育 ···························································································· 4 
第二节  传统体育分类的再审视暨竞技体育内涵 ········································· 5 
一、职业竞技体育 ···················································································· 6 
二、社会竞技体育 ···················································································· 6 
三、学校竞技体育 ···················································································· 6 
第三节  竞技体育侵害事件分类和根源 ························································· 7 
一、竞技体育侵害行为的分类 ································································ 7 
二、竞技体育侵害行为频发的根源························································· 8 
第四节  竞技体育侵权行为的构成要件 ······················································· 11 
一、竞技体育侵权行为的特性 ······························································ 11 
二、竞技体育侵权行为构成要件··························································· 13 
第二章 竞技体育侵害行为的抗辩事由 ············································· 16 
第一节  刑法学界对于竞技体育侵害行为正当性的理论分析 ··················· 16 
一、正当业务行为说 ·············································································· 16 
二、被害人承诺说 ·················································································· 17 
三、法益权衡说 ······················································································ 18 
四、学者意见 ·························································································· 19 
小  结······································································································ 21 
第二节  民事领域的竞技体育侵权行为抗辩事由 ······································· 23 















二、受害人同意 ······················································································ 26 
小  结······································································································ 28 
第三章  竞技体育侵权行为的过错认定 ··········································· 29 
第一节  侵权行为构成的基本过错分类 ······················································· 29 
一、大陆法系国家的过错分类 ······························································ 29 
二、英美法系国家的过错分类 ······························································ 30 
第二节  竞技体育侵权行为构成的过错要求 ··············································· 31 
一、一般过失的缺陷 ·············································································· 31 
二、美国法下竞技体育侵权认定的主观要求 ······································· 32 
三、确定竞技体育侵权行为过错认定标准的参考因素 ······················· 33 
四、不同的竞技体育侵权行为适用不同的过错认定 ··························· 36 
五、竞技体育侵权行为过错认定的具体规则 ······································· 38 
第三节  我国竞技体育侵权行为的法律现状 ··············································· 40 
一、我国竞技体育侵权行为的立法现状··············································· 40
二、我国竞技体育侵权行为的立法建议··············································· 41 
结  语 ····································································································· 44 


















Foreword ·································································································· 1 
Chapter 1   Summary on Competitive Sports Tort·························· 3 
Subchapter 1  Clarification of Sports··································································· 3 
Section 1  Competitive Sports ········································································ 3 
Section 2  Recreational Sports········································································ 4 
Section 3  School Sports················································································· 4 
Subchapter 2  Review on the Traditional Clarification of Sports ····················· 5 
Section 1  Professional Competitive Sports ···················································· 6 
Section 2  Recreational Competitive Sports ··················································· 6 
Section 3  School Competitive Sports ···························································· 6 
Subchapter 3  Clarification and Root of Competitive Sports Violence············· 7 
Section 1  Clarification of Competitive Sports Violence ································ 7 
Section 2  Root of Frequent Competitive Sports Violence······························ 8 
Subchapter 4  Components of Competitive Sports Tort··································· 11 
Section 1  Characteristics of Competitive Sports Tort ·································· 11 
Section 2  Components of Competitive Sports Tort······································ 13 
Chapter 2   Defense of Competitive Sports Tort ···························· 16 
Subchapter 1  Justification of Competitive Sports Violence in Light of 
 Criminal Law Theory ·································································· 16 
Section 1  Theory of Vocational Act ····························································· 16 
Section 2  Theory of Consent of Victim ······················································· 17 
Section 3  Theory of Comparison of Juristic Interests ·································· 18 
Section 4  Opinion of Scholars ····································································· 19 
Brief  Summary ···························································································· 21 
Subchapter 2  Defense of Competitive Sports Tort in the light of Civil Law ·· 23 
Section 1  Assumption of Risk ······································································ 23 
Section 2  Consent························································································· 26 
Brief  Summary ····························································································· 28 















Subchapter1   Basic Clarification of Fault Found in Tort······························· 29 
Section 1  Clarification of Fault in Civil Law··············································· 29 
Section 2  Clarification of Fault in Common Law ········································ 30 
Subchapter 2  Fault Found in Competitive Sports Tort ··································· 31 
Section 1  Limitation of Negligence ····························································· 31 
Section 2  Subjective Requirement in Identifying Competitive Sports Tort  
under America Juridical System ··················································· 32 
Section 3  Reference in Identifying the Fault Found in Competitive Sports Tort ······· 33 
Section 4  Fault Found in Identifying Competitive Sports Tort Basing 
 on Various Competitive Sports Tort ·············································· 36 
Section 5  Concrete Rules in Identifying Fault Found in Competitive Sports Tort ····· 38 
Subchapter 3 Juridical Actuality in Chinese Competitive Sports Tort············· 40 
Section 1  Current Jurisdiction on Competitive Sports Tort in China ··········· 40 



























引  言 
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① 由于本文将对传统上的体育的分类要进行进一步的探讨，特别对是其中的竞技体育的内涵进行重新界定，
所以这里将原先意义上的竞技体育称为“传统竞技体育”。 
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① 刘善言，主编.学校体育学[M] .济南：山东大学出版社，2001.1 . 
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